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) Arising out of Order-In-Original No. ZX2411200089145 dated 11.11.2020 issued by The
Deputy Commissioner, SGST, Division-VIlI, Ahmedabad North Commissionerate
: M/s Uniquest Electro and Infra LLP i
st 77 TR S T/ (GSTIN - 24AAEFUB964B1Z3) '
(=) | Namejand Address of the Address - 1st and 2nd, 1st Floor, Blue Star Complex,
- | Appellant Old. High Court, Railway Crossing, Nr. Stadium Circle,
' Navrangpura, Ahmedabad -380014
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authorjty in the following way. o o
Nationhl Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act
i in the cases where one of the issues involved relates to place of supply as per Section

109(5) pf CGST Act, 2017.

(i)

(i}

" State Bench or Area Banch of Appellate Tribunal framed under GST Act/CGST Act other
__th_zg]’ai mentioncd in para- {A}(i) above in terms of Section 109(7) of CGST Act, 2017

Appealﬁo the Appellate Tribunal shall be filedd as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a tee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Ilnput Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against, |
subjectito a maximum of Rs. Twenty-Five Thousand.

B)

Appeal under Section [12(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with re_levant documents either electronically or as may be notified by the Regisirar,
Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rutle 110
of CGST Rules, 2017, and shall be accompanicd by a copy of the order appecaled against
within $even days of filing FORM GST APL-05 online.

(i)

{it)

. _.'I'h(';”('l—f.:%_tra-l Goods & Service 1

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017
afler paying —
{ii | Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and
(i) | A sum equal to twenty five per cent of the remaining amount of Tax in dispute,
| in addition o the amount paid under Section 107(6) of CGST Act, 2017, arising
| from the said order, in relation to which the appeal has been filed.

"ax (‘Ninih Removal of Difficulties) Order, 2019 dated
19 has provided that the appeal to tribunal can be made within three months
from the date of communication of Order or date on which the President or the State
President, as the case may be, of the Appeliate Tribunal enters office, whichever is later.
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For elahorate, delailed and latest provisions relating to filing of appeal to the a
ty, the appellart may refer to the website www.cbic.gov.in.
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ORDER-IN-APPEAL
Brief Facts of the Case :

M/s. Uniquest Electro & Infra LLP, 1 and 2, 1 Floor, Blue
Star Complex, ‘Old High Court Railway Crossing, Nr. Stadium Circle,
Navrangpura, Ahmedabad - 380 014 (hereinafter referred as ‘appellant”)
nas filed the present appeal against Order No. ZX2411200089145 dated
06.11.2020 passed in the Form-GST-RFD-06 (hereinafter referred as
4mpugned. order’) rejecting refund claim of Rs. 78,646/-, issued by the
Deputy Cammissioner, CGST & C. Ex., Division - VII S G Highway East,
Ahmedabad North (hereinafter referred as ‘adjudicating authority’).

2(i). The ‘appellant’ is holding GSTIN No.24AAEFU8964B1Z3 has
filed the pi_resent appeal on 08.02.2021. As per the statement of facts
mentioned%in the appeal memo -

- the “pppellant’ is engaged in business of supply of Erection and
Instailation Services, Consultancy Services etc.

- that itiuﬂ'ng the month of September they had affected the intra-state
supp*; of Rs.4,36,922/- and on which fhe CGST of Rs.39,323/- & SGST
of Rs§39,323/ - should have been paid however by mistake they have
paid IGST of Rs. 78646/ - instead of CGST & SGST.

- that q‘aid mistake of wrong deposit of tax had come to their knowledge
at thél time of filing of Annual GSTR-9 and accordingly at that time
discloISed the correct liability and paid CGST Rs.39,323/- & SGST
Rs.39j,323/- vidle DRC-03 ARN No. AD2401200230609 dated
30.01 bOQO.

- Filed 'the application for refund of such wrongly paid IGST of
Rs. 78,;;646/ - vide ARN No. AA240920040832H dated 12.09.2020.

- SCN b:‘kearing No. ZW2410200339944 were issued to show cause as to
why réfund should not be rejected for reasons due to delay in filing of
reﬁmcﬁ‘ application. In response to said SCN a reply on 05.11.2020 was
submitked and also attended the personal hearing on 04.11.2020.

- The Lc*. Adjudicating authority has passed the impugned order vide
which tejected the refund of Rs.78646/- considering it as tim.e barred.

~  Being dggrieved with said order filed the present appeal on 08.02.2021.

2(ii). The appeilant has filed the present appeal on the gr
appeal that
|
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the SCN fails to provide reasoning and cite the relevant legislative
provisions by virtue of which the subject refund claim is alleged as time
barred.
SCN proceeded with pre-determined mindset to reject the refund without
offering any logical interference with law.
In support of above contention Appellant has referred case of
o SBQ Steels Ltd. Vs. Commissioner of Cus. & C. Ex. & ST., Guntur
2014 (300; ELT 185 (AP).
o CCE Vs. Shemco India Transport 2C11 (24) STR 409 (Tvi. Del).
o Amrit Food Vs. CC 2005 (190) ELT 433 (SC)
Since the SCN itself is vague, cryptic and untenable in law, and hence
impugned OlO upholding the same SCN deserves to be quashed in toto.
The adjudicating authority has not given any cogent ﬁnding.é. The
impugned order is passed ignoring all the submissions of the appellant
and it is in gross violation of principles of natural justice.
In support of same referred case of
o Cyril Lasardo (Dead} Vs. Juliana Maria Lasarado 2004 (7) SCC
431
o Assistant Commissioner, Commercial Tax Department Vs. Shukla
& Brothers reported at 2010 (254} ELT 6 (SC) = 2011 (22} STR 105
(5C)
Refund is covered under Section 19 of IGST Act, 2017 and to which the
time Bmit for filing refund as specified under Section 54 of the CGST Act,
2017 doesn’t apply.
Referred the provisions of Section 77 of the CGST Act and Section 19 of
the IGST Act. After perusal of said provisions appellant submits that tax
paid under wrong heads must be refunded.
As per sub-secticn (2) of Section 77 of the CGST Act and sub-section (2)
of "Section 19 of the IGST Act clearly stipulates that no interest is
required to be paid when the payment is made under the correct head
thus no allegation of non-payment of tax is made as it is merely
correction of an error.
It is also pertiner.t to mention here that there is no time limit specified in
Section 77 of the CGST within which the supply can “..subsequently
held to be inter-State supply” as well as in Section 19 of the IGST Act
within which the supply can “...subsequently held to be intra-State
supply”. It simply means that as and when it is held so, the refund of
wrongly paid tax “shall” be granted. Therefore, in view of the
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procedure for cluniming refunds of tax wrongly collected and paid in
wrong head(s) there under is prescribed under Rule 89 of the CGST
Rules without irvoking the provisions of Section 54 of the CGST Act,
2017,
In view of foregoing, the appellant respectfully prayed that —

o Set aside the impugned OIO

o Grant the refund of duties of Rs.78646/- under Section 19 of the

IGST Act, 2017.

o Grant a personal hearing.

[§ii). The appellant has further submitted the additional submissions
e letter dated 01.01,2022 to defend their case. In the additional
bmission the appellant has submitted that ~

the dual mode of GST (i.e. CGST/SGST + IGST) coupled with the issues
relatad to the identification of the correct place of supply can result in
situations wherein the taxpayer ends up charging and paying the tax
under an incorrect head fe.g. he may pay CGST/SGST where IGST was
payable or vice-c-versa). Lawmakers were attuned to the said situation
and hence created provisions contained u/s 77 of the CGST Act, 2017 or
SGST Act, 2017 and Section 19 of the IGST Act, 2017. Said provisions in
nutshell provides that the taxpayer can pay the tax under correct head
when it is held that the nature of supply (i.e. intra-state or inter state}
was initially determined incorrectly and claim a refund of tax paid
onginally under the incorrect head. The said benevolent provisions also
provide for complete relief from interest on such belated payments under
the correct head that were earlier paid under the incorrect head.

the given provisions lead to an issue that what shall be the period of
limitation in making the refund claim? In order to overcome such
anomuly the Notification No. 35/2021-Central Tax dated 24.09.2021 as
well as Circular No. 162/18/2021-GST dated 25.09.2021 have been
issued to resolve the issue.

the Government has issued Notification No. 35/2021 dated 24.09.2021
inserting sub-rule (1A) to Rule 89 of the CGST Rules, 2017 providing that
the refund application is reguired to be made within a period of two
years: from the date of subsequent payment of tax under the correct
head.‘ Further, the said sub-rule also provides that for the payments
under the correct head made before 24.09.2021 (i.e. for the period prior
to insertion of the new sub-rule), the limitation period shall be two years
from the date of effect of the new sub-rule. Hence for the refund clgi
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payment was done before 24.09.202-1, the refund application for the tax
paid under the ircorrect head can be filed tiil 23.09.2023.

- In view of above depelopment in subject matter the refund claim filed on
12.09.2020 falls well within the ambit of amended Rule 89 of CGST
Rules, 2017 vide Notification No. 35/2021 - Central Tax dated
24,09.2021 read with sub-rule (1A} of Rule 89 of the CGST Rules, 2017
and Circular No. 162/ 18/2021-GST dated 25.09.2021.

- Since now the very reason for which the refund was rejected stand
clarified and apvellants refund application falls well within the time
limit to file the refund under Section 77 & 54 of the CGST Act, 2017 read
with Rule 89 of the CGST Rules, 2017.

- no other dispute with respect to the subject refund application except the
time limit within which same was filed and now in view of above
discussion such defect stands resolved / removed and their refund is
very well admissible.

Persongl Hearing :

3. Personal Hearing in the matter was through virtual mode held
on 06.01.2022. Shri Pratik Trivedi, CA appeared on behalf of the
|‘Appellant’ as authorized' representative. Duriing P.H. he has reiterated the
written submission made till date and informed that nothing more to add

into it.
Di n and Findings :
4(i). I have carefully gone through the facts of the case available

on records, submissions made by the ‘Appellant’ in the Appeal
Memorandum as well as a'ddltional submission made by them.,

I find that the ‘Appellant’ has filed the refund application of
IGST of Rs.78,646/- on 12.09.2020. As informed by the ‘Appellant’ that
during the month of September’2017 in connection with intra-state supply
of Rs.4,36,922/- they were require to pay CGST of Rs.39,323/- & SGST of
Rs.39,323/-. However, by mistake they have paid IGST of Rs.78,646/-
instead of CGST & SGST of above amount. Further, according to the
‘Appellant’ said mistake of wrong deposit of tax had come to their
knowledge at the time of filing of Annual GSTR-9 and accordingly paid
CGST Rs.39,323/- & SGST Rs.39,323/- vide DRC-03 ARN No.
AD2401200230609 dated 30.01.2020.
4(ii). In resporse to said refund application I find that the
department has issued a “Notice for rejection of application for refund” on

"
LERTR,
PRI
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clatmed was paid on 27.10.2017. As per definition of “relevant date” i.e. the
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e of payment of tax in this case, the claim appears to be barred by time.
b, kindly clarify if this amt was paid by cash or credit” . Further, 1 find
t the adjudicating authority has rejected the said refund claim vide
ugned order wherein mentioned the Remark that ~ “As per Sec. 20 of
T Act, 2017 provisiens of CGST Act will apply to IGST for matters of refund.
| as per Sec 54 of CGST Act, 2017, relevant date in this case is date of
ment of tax which is 27.10.2017, Hence, cfaim is barred by time.”

i). In the present appeal till the Notification 35/2021 - Central
issued, I find that the ‘Appellant’ has initially argued that their refund
m is covered under Section 19 of IGST Act, 2017 and therefore, the
e [imit for filing refund as specified under Section 54 of the CGST Act,

2017 doesn't apply. Further, I find that the ‘Appellant’ has referred the

pro
and

Wro

visions of Section 77 of the CGST Act and Section 19 of the IGST Act
after perusing said provisions appellant submits that tax 'paid under
ng heads must be refunded. Further, the ‘Appellant’ has submitted that

as per sub-section (2} of Section 77 of the CGST Act and sub-section (2)
of Section 19 of the IGST Act clearly stipulates that no interest is required

to
alle

be paid when the payment made under the correct head thus no
gation of non-payment of tax is made as it is merely correction of an

errgr.

4(i
Cir
sub

}- However, after issuance of Notification No. 35/2021 and
lar No. 162/18/2021-GST dated 25.09.2021 the ‘Appellant’ has
itted additional submission and informed that in the light of said

Notffication and Circular issued by CBIC, the issue is now resolved. The

rele

vant para of Notification No. 35/2021-Central Tax dated 24.09.2021 is

reproduced as under :

(6} In rule 89 of the said rules, - (i} in sub-rule {1}, with effect from the
date as may be notified, after the words "may file”, the wo-ds
subject to the prouvisions of rule 10B,” shall be inserted;

(i) after sub-rule 11}, the following sub-rule shall be inserted, namely:-
“{1A) Any person, claiming refund under section 77 of the Act of any tax
paid by him, in respect of a transaction considered by him to be an
intra-State supply, which is subsequently held to be an inter-State
supply, may, before the expiry of a period of two years from the date of
payment of the tax on the inter-State supply, file an application
electrortically in FORM GST RFD-01 through the common portal, either
directly or through a Facilitation Centre notified by the Commissioner:

Provided that the said application may, as regard to any payment of
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filed before the expiry of a period of two years from the date on which
this sub-rule comes into force.”;

Further, I find it pertinent to go through the CBIC's Circular
No. 162/18/2021-GST dated 25.09.2021. The relevant para of the Circular

s reproduced as under :

4. The relevant date for claiming refund under section 77 of the CGST
Act/ Section 19 of the IGST Act, 2017

4.1 Section 77 of the CGST Act and Section 19 of the IGST Act, 2017
provide that in case a supply earlier considered by a taxpayer as intra-
State or inter-State, is subsequently held as inter-State or intra-State
respectively, the amount of central and state tax paid or integrated tax
paid, as the case may be, on such supply shall be refunded in such
manner and subject to such conditions as may be prescribed. In order to
prescribe the manner and conditions for refund under section 77 of the
CGST Act and section 19 of the IGST Act, sub-rule (1A} has been
inserted after sub-rule (1) of rule 89 of the Central Goods and Services
Tax Rules, 2017 (hereinafter referred to as “CGST Rules®) vide
notification No. 35/2021-Central Tax dated 24.09.2021.

4.2 The aforementioned amendment in the rule 89 of CGST Rules, 2017
clarifies that the refund under section 77 of CGST Act/ Section 19 of
IGST Act, 2017 can be claimed before the expiry of two years from the
date of payment of tax under the correct head, i.e. integrated tax paid in
respect of subsequently held inter-State supply, or central and state tax
in respect of subsequently held intra-State supply, as the case may be.
However, in cases, where the taxpayer has made the payment in the
correct head before the date of issuance of notification No.35/2021-
Central Tax dated 24.09.2021, the refund application under section 77
of the CGST Act/ section 19 of the IGST Act can be filed before the
expiry of two years from the date of issuance of the said notification. i.e.
from 24.09.2021.

On going through the above, I find that in case of payment
made under correct head before issuance of Notification No. 35/2021-
Central Tax dated 2<.09.2021 the refund application under Section 77 of
the CGST Act / Section 19 of the IGST Act can be filed before expiry of
two years from the date of issuance of said notification i.e. from
24.09.2021.

Further, I find that the CBIC vide above Circular has clarified
that as per newly inserted sub-rule (1A) after sub-rule 1 of Rule 89 of the
CGST Rules, refund under Section 77 of CGST Act/Section 19 of IGST Act

can be daimed within two years from the payment of tax

head. In this regard, I find that in the present matter th
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madé¢ payment under correct head on 31.01.2020 and filed refund
application on 12.09.2020.

4{v) In view of above, I find that the In the present matter the
‘Appellant’ has made the payment under correct head before issuance of
Notiflcation No. 35/2021 and therefore, eligible to file refund application
within two vyears from 24.09.2021. Further, I find that tax paid under
corregct head on 31.01.2020 and filed refund application on 12.09.2020 so,
I find that as per newly inserted sub-rule refund application is filed within
two years from the date of payment of tax under correct head.

Therefore, in view of foregoing, in the present matter the
refurld applicdtion for refund of wrongly paid IGST of Rs.78,646/- filed on
12.09.2020, hence, .it is found to be filed within the time limit in the light
of above Circular and Notification. Further, I find that the adjudicating
authgrity has rejected the refund claim on sole ground of time limit only.
Thergfore, it transpires that there is no other dispute with 'regard to
refund claim.

5. In: view of above discussions, I reject the ground of the
impufned order based on which entire amount of refund claim is so
rejected. Accordingly, I hereby set aside the impugned order and allow the
appeasl filed by the appellant without going into merit of all other aspects,
which are required to be complied by the claimant in terms of Section 54
of the CGST Act, 2017 read with Rule 89 of the CGST Rules, 2017.
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The pppeal filed by tre ‘Appeliant’ stand disposed offfin afpve terms.

Additional Commissicner (Appeals)

Date: t4.02.2022

Supetintendent,
Centrgl Tax (Appeals)
Ahmgdabad

By R.P.A.D.

To,
M/s. Uniquest Electro & Infra LLP,
1 and 2, 1% Floor, Blue Star Complex,
Old Tgh Court Railway Crossing,

Nr. Stadium Circle, Navrangpura, Ahmedabad ~ 380 014
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The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
The Commissioner, CGST & C. Ex., Appeals  Ahmedabad.

The Commissioner, CGST & C. Ex., Ahmedabad-North.

The Deputy/Assistant Commissioner, CGST & C. Ex, Division-VII - S G
Highway East, Ahmedabad North.

The Additional Commissicner, Central Tax (System), Ahmedabad North.
L~ Guard File.

P.A. File




