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ORDER-IN-APPEAL

Briof Fadts Of the Case :

M/s.  Uniquest  Electl.a  &  Infra  LLP,  1  and  2,  1st  Floor,  Blue

Star   Complex,  .Old    High    Court    Railway    Crossing,    Nr.    Stadium    Circle,

Navrangpura,  Ahmedabad  -  380  014  (hereinafter  referred  as   `appe!lcint)

Has  filed  the  present  appeal  against  Order  No.  ZX2411200089145  dated

06.11.2020    passed    in   the   Form-GST-RFD-06    (hereinafter   referred    as
`drxpugned  order')   rejecting   refund   claim   of  Rs.   78,646/-,   issued   by  the

Deputy  Cdmmlssioner,  CGST  &  C.   Ex.,   Division   -  VII  S  G  Highway   East,

Ahmedabaid  North  (hereinafter referred  as  `edjuc!iccting attthorit!/).

2(i).               The   `appez!anc'   is   holding   GSTIN   No.24AAEFU8964BIZ3   has

filed  the   dresent  appeal   on   08.02.2021.   As   per  the  statement  of  facts
I

mentionedtin the  appeal  memo -
-    the   lqppellant'   is   engaged  in  business   Of  supply   Of  Erection  and

rnsta|!a£{on Sert;Ices,  CorisuJtanc" Serul.c`es etc.
-    that during  the  month of September they  had  affected the intra-state

supply Of Rs.4,36,922/ - and on u]hieh the CGST Of Rs.39,32?/ - 86 SGST

Of Rs`\39,323/-should have been pclid houjeuer by  rhistccke they  have

paid lesT of Rs.78646/ -instead of CGST 86 SGST.
-i:tattrd#mmerstoafkefitt°nfgworf°=ndn:Pa:S:s°Tf::9Xahnaddc=r::£ge'ra:t°::edtrgmee

disclo`Sed  the   correct   liabilky   and  pcnd   CGST  Rs.39,323/-  &   SGST

Rs.39},323/-     Vide     DRC-03     ARN     No.     AD2401200230609     dated

3o.ojbo2o.
-    FTled  `'the   applicahon   for   refund   Of   such   uJrongly   paid   IGS'I`   Of

Rs.78;646/-vide ARN No. AA240920040832H dated  12.09.2020.

-     SCN bearing  No.  ZW241020o339944 u]ere issued to shoui ca:use  as to

u)ky  refund shouid not be rejected for recrsons due to delay in filing Of
refurd`,appitcahorL.  In response to said SCN ci reply on 05.11.2020 was

submided and also attended the personal hearing on 04.11.2020.
-    The  1}.  Adjudieating  authority  has  passed  the  impugned  order  vide

which rejected the refund Of Rs.78646/ -considering it as tirr.e barTed.
-    Being dggrieued u]ith said orderftled the present appeal on o8.02.2021.

2(ii).             llhe  appeJ!anf  has  filed  the  present  appeal  on  the  g

appeal  that  -I

®
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-    the  SCN  fails  to  provide  reasoning  arid  cite  the  relevcmt  legislatwe

provisions by Virtue of whieh the subject refund clain is alleged as time
barred.

-    SCN proceeded uiith pre-determined mindset to reject the ref and without

Offfering any logical interference ujith law.
-    In support Of aboue corvierition Appellant has referred case Of

a    SBQ Steels Ltd.  Vs.  Commissioner Of Chls.  Cb C.  Ex.  & ST.,  Guritur

2014 (300; EI,I  185 (AP).

o    GCE Vs. Shemco India Transport 2011  (24) Sin 409 (1\+ Del).

o    Amrit Food Vs. CC 2005 (190) ELT 433 (SC)
-    Since the SCN itself is Vague,  cryptic and untenable in laui, and hence

impugned 010 upholding the same SCN deserves to be quashecl in toto.
-    The  edjudieating   outhordy  has  not  given  any  cogent  fiindings.   The

impugnecl order ;.s passecl ignoring all the subTTrissions Of the appellant

and it is in gross utolation of principles Of natural justice.
-    In support of same roferTed case of

c>    Cyr{1  Lasard;a  (Deed)  Vs.  Juliana  Mama  Lasarado  2004  (7)  SCC

431

®

o   Assistant Corrrmissioner,  Commercial Ta>c Deparineut Vs.  Shakla

a Brothers reported at 2010 (254) ELT 6 (SC) = 2011  (22) STR  105

/SC/
-    Refund is couered under Section 19 Of IGS:I Act, 2017 and. to u]hieh the

itne Emit f or f tiling refund as specif lied, under Sechon 54 Of t:he CGS:I Act,

2 017 doesn't apply.
-    Referred the provisiorLs of Section 77 Of the CGST Act cnd Section  19 Of

the IGST Act. After perusal Of said prouisions appellant submits that tax

paid under ujrong heads must be refunded.
-    As per sub-sectierL (2) of Section 77 Of the CGS:I Act and sub-section (2)

Of' S8ctior.19  Of  the  IGST  Act  clecirly  stipulates  that  no  interest  is
requhed to be paid when the pagment is made under the correct head
this  no  allegation  Of  non-payment  Of  tax  is  made  as  it  is  merely
conection of an error.

-    It is also pertiner.i to mention here that there is no time limit spectified in

Section  77  Of the  CGST  witlrin  ijJhich the  supply  can  "...s:ubsequendky

held to be inter-State supply"  as well as in  Sechon  19  Of the IGST Act

u)ithin  which  the  supply  can  "...subsequently  herd  to  be  intra-State

supply".  It simply means that as and u]hen it is held so, the refund Of
ujrongly  pcckl  touc  "shall»  be  grarited.  Therefore,  in  uieu)  Of the

subnvissions  it amply  clear that ro limitation are there in Secti
the CGST Act or Section  19 of the IGST Act, as the case may b
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procedure  for  claining  refunds  Of  tax  TJ)rongly  collected  and  paid  in
wrong  head(s)  there  under  is  presc`ribed  under  Rule  89  Of the  CGST

Rules  without  in.uoking  the  prouisionrs  Of  Section  54  Of  the  CGS'T  Act,

2 0 I 7.
-    IrL view of foregoing, the appellaut respectf u{ky prayed that -

a    Set aside the impugned OIO

o    Grant the refund Of duties Of Rs.78646/ -under Section  19 Of the

IGST Act,  2017.

o    Grcint a personal hearing.

iii).            The  qupe!!ant has  further submitted  the  additional  submissions

e   letter   dated    01.01.2022   to   defend   their   case.    In    the   additional

bmission  the  c{j.pez!onf has  submitted  that  -

-    the dual mode Of GS:I (i.e.  CGST/SGST + IGS`I`) coupled ujith the issues

related to the  ideutificc(tion Of the  correct plac.e  Of supply  can reswh in

situations  wherein  the  taxpayer ends  up  charging  and paying  the  tout

under an incorre,ct heed (e.g. he rrrau pay CGST/ SGST u)here IGST was

payable or vice-a.-uersa).  Lau)makers u)ere attuned to the said situcition
and hence created provisions contained u/s 77 Of the CGS:I Act, 2017 or

SGST Act, 2017 and Sechon  19 of the IGST Act,  2017.  Scud provisions in

rutshell provides that the taxpayer can pay the tcoc under correct head

ulher. it is held that the ncrfure  Of supply  (i.e.  intrci-state or inter state)

was  initially  de+.ermined  incorrectly  and  clain  a  refund  Of  talc  paid

origirrallg under +the ineorTect head. The said benevolent provisions also

provide for corr.plete reliof from interest on such belated payments under
the correct head th,at ujere ecirlier paid urLder the incon-eat head.

-    the  given provisions  lend to  an issue  that  uihat  shall  be  the period  Of

limitation  in  making  the  rofund  claim?  in  order  to  overcome   such

anomaly the Notification No.  35/2021-Central Ta>c dated 24.09.2021  as

u)ell  as  Circulc.r  No.   162/ 18/2021-GST  dated  25.09.2021   lraue  been

issued to resolve the issue.
-    the Gouemnent `rias issued Notification No.  35/2021  dated 24.09.2021

insetting sub-nde (1A) to Rule 89 Of the CGST Rules, 2017 providing that

the  rofu:nd  appliecchon is  required  to  be  made  within  a period  Of two

gears from  the  czarte  of  subsequent  payment  Of tax under the  con-eat
head,.  Further,  the  said  sub-role  also  provides  that for the  payrnertts
under the correct head mcrde before 24.09.2021  (i.e. for the period prior

to insertion of the new sub-tale), the limitation period shall be two years

®
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payment was done before 24.09.2021, the refund application for the touc

paid under the incorrect heacl can be f iled till 23.09.2023.
-    In vieu) Of above cleuelopmerit in subject matter the refund clain filed on

12.09.2020 falls  well  within  the  ambit  Of cmerrded  Rule  89  Of  CGST

Rules,   2017   Vide   Notification   No.   35/2021   -   Certwal   Tax   dated

24.09.2021  recrd with sub-rule  (1A) Of Rule 89 Of the CGS:T Rules,  2017

and Circular No.  162/ 18/ 2021-GST dated 25.09.2021.
-    Since  rrow  the  uery  reason for  which the  refund  was  rejected  stand

clcinfiied  and  ap.oellants  refund  applieation falls  uiell  within  the  time

liTri± to file the refund under Section 77 86 54 Of the CGST Act, 2017 read

ulith Rule 89 Of i.ne CGS:I Rules, 2017.
-    no other dispute ujith respect to the subject refund applieation except the

time  linit  witlriri,  which  scrme  was  filed  and  r\ow  in  vieu)  Of  aboue

disoussi.on such defect stands resolved /  rerroued arid their refund is
uerty uiell adnvissible.

Personal Hearina  :

3.                      Personal  Hearing  in  the  matter was  through  virtual  mode  held

on    06.01.2022.    Shri    Pratik    Trivedi,    CA    appeared    on    behalf    of   the
`4ppel!artc' as  authorized  representative.  Duri`ig  P.H.  he  has  reiterated  the

written  submission  made  till  date  and  informed  that  nothing  more  to  add

int:O   it.

Discussion and  Findinas  :

4(i).               I  have  carefully  gone  through  the  facts  of  the  case  available

on     records,     submissions     made     by     the     `4ppe!!cznt'    in     the     Appeal

Memorandum  as  well  as  additional  submission  made  by  them.

I  find   that  the   `Appe!!ant'  has  filed   the   refund   appllcation   of

IGST  of  Rs.78,646/-  on   12.09.2020.   As  informed   by  the   `Appezzant'  that

during  the  month  of September'2017  in  connection  with  intra-state  supply

of Rs.4,36,922/-they  were  require to  pay  CGST of Rs.39,323/-&  SGST of

Rs.39,323/-.   However,   by   mistake   they   have   paid   IGST  of  Rs.78,646/-

instead   of  CGST   &   SGST  of  above   amount.   Further,   accordlng   to   the
`4ppe!!anc'   said    mistake   of   wrong    deposit   of   tax   had   come   to   their

knowledge   at  the  time   of  filing   of  Annual   ¢STR-9   and   accordingly   paid

CGST     Rs.39,323/-      &     SGST     Rs.39,323/-      vide      DRC-03     ARN      No.

AD24012002306og  dated  30.01.2020.

4(ii).              In     respor,se    to    said    refund    application    I    find    that    the

department  has  issued  a  "Notice fior rtyectiorL  Of application for  refund"  on

28.10.2020  informing  reason  as  "De!a#  {n  Re;fitncz  appzjcat

a  Remark  is  also  mentioned  that  -  "The  cimount/or ujh{ch
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fund bofore the e.xpiry Of a period Of two years from the cLate on whieh
this sub-rule c.omes into force.";

Further,   I  find   lt  pertinent  to  go  through  the  CBIC's  Circular

o.162/18/2021-GST dated  25.09.2021.  The  relevant  para  of the  circular

s  reproduced  as  under  :

4.  The  re[euar\t c!.ate for clalmmg refund under section  77  Of the CGST

Act/  Section 19 o.f the IGST Act, 2017

4.1  Sechon  77  Of the  CGST Act  and  Sectiort  19  Of the  IGST Act,  2017

provide that ir\ case a supply ec.rlier considered bg a taxpctger as intra-
State  or  infer-State,  is  subsequently  held  as  inter-State  or  intra-State
respectwely, the arrrourit Of cehiral and state tax paid or integrated tax

paid,  as  the case mc.y  be,  on such supply  shall be refunded in such
mcLnner and subpect to such conditiorLs as mqu be prescribed. In order to

prescribe the manner and corrditions for refund under section 77 Of the
CGsr  Act  and  Section   19  Of  the  IGST  Act,   sub-rule   (1A)  has  been

inserted after sub-rule  (1) Of rule  89  Of the  Central Goods  and  Services

Tea   Rules,   2017   (hereinafter   roferred   to   as   "CGST   Rules")   vide

notificationNo.35/2021-CeritralTaxdc.ted24.09.2021.

®

4.2 The OforemerLhoned amendment in the rule 89 Of CGSI` Rules.  2017

clc.riifies  that  the  refund under section  77  Of CGST Act/   Section  19  Of

IGST Act,  2017 can be clained before the expiry Of tu)o years from the

dcte Of pcaymenl Of tax under the correct head, i.e. integrated tax paid in

respect Of subsequently held irtter-State supply, or central and state tax

in respect Of subsequently held intra-State supply, as the case may be.
H~uer,  in cases, where the taxpayer has  made the pc.gmeut in the
conect  heed  before  the  date  Of issuance  of rtotifiea:horL  No.35/2021-

Central Ta]< dcrtecl 24.09.2021, the ref arid applieation under section 77

Of the  CGS'I`  Act./   section  19  Of the  IGST  Act  can  be  ftled  bofore  the

dyry Of two gears from the date Of issuance Of the said notifroa:hen. i.e.
fram 24.09.2021.

On  going  through  the  above,  I  find  that  in  case  of  payment

made   under  correct   head   before   lssuance   of   Notification   No.   35/2021-

entral  Tax  dated  2Z..09.2021  the  refund  application  under  Sectlon  77  of

he  CGST  Act  /  Section   19  of  the  IGST  Act  can  be  filed  before  expiry  of

wo    years   from    the    date    of   issuance    of   said    notification    i.e.    from

24 . 09 . 2021.

Further,  I  find  that  the  CBIC  vide  above  Circular  has  clarified

that as  per  newly  inserted  sub-rule  (1A)  after sub-rule  1  of Rule  89  of the

CGST  Rules,  refund  under  Section  77  of CGST Act/Section  19

an  be  claimed  within  two  years  from  the  payment  of  tax

head.  In  this  regard,  I  flnd  that  in  the  present  matter  th

of IGST Act
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under   correct    head    on    31.01.2020    and    filed    refund

12.09.2020.

view   oF  above,   I   find   that  the   in   the   present   matter  the

5  made  the  payment  under  correct  head  before  issuance  of

D.   35/2021   and  therefore,   eliijible  to  file   refund   application

!ars   from   24.09.2021.   Further,   I   find   that   tax   paid   under

)n  31.01.2020  and  filed  refund  application  on  12.09.2020  so,

per  newly  inserted  sub-rule  refund  application  is  filed  within

n  the  date  of payment of tax  under correct  head.

ierefore,   in   view   of   foregoing,   in   the   present   matter   the

ition  for  refund  of  wrongly  paid  IGST  of  Rs.78,646/-filed  on

lence,  it  is  found  to  be  filed  within  the  time  limit  in  the  light

ular   and   Notification.    Further,   I   find   that   the   adL/.uc!].cczting

rejected  the  refund  claim  on  sole  ground  of  time  limit  only.

nspires   that   there   is   no   other   dispute   with   regard   to

view   of   above   discussions,   I   reject   the   ground   of   the

based   on   which   entire   amount   of   refund   claim   is   so

dingly,  I  hereby  set  aside  the  {mpLignecz  order and  allow  the

the  appe!!anf without  going  int:o  merit  of all  other aspects,

ired  to  be  complied  by  the  claimant  in  terms  of  Section  54

2017  read  with  Rule  89  of the  CGST  Rules,  2017.

* fl ng rfu q5T fatran 5qitEF # a tin aTar %i

by  tr`e  `Appe!Jarif' stand  disposed

•BI
ve terms.

I-1^

hir  Rayka)
Additional  Commissioner  (Appeals)

Date:  |6 .02.2022

!Iectro  &  Infra  LLP,
Dr,  BIue  Star Complex,
Railway  Crossing,
cle,  Navrangpura,  Ahmedabad  -380  014

®
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The  Prlncipal  Chief Commissioner of Central Tax,  Ahmedabad  Zone.
The  Commissioner,  CGST & C.  Ex.,  Appeals   Ahmedabad.
The  Commissioner,  CGST & C.  Ex.,  Ahmedabad-North.
The  Deputy/Assistant Commissioner,  CGST & C.  Ex,  Division-VII  -  S  G
Highway  East,  Ahmedabad  North.
The  Additional  Commissioner,  Central  Tax  (System),  Ahmedabad  North.
Guard  File.
P.A.  File


